Claims and Capabilities

One of the most arresting features of Martha Nusst@many articles and books is the
way they manage to blend and harmonize so greatiety of voices. Her essays and
chapters typically open with quotations, their oréd authors serving as unaccompanied
soloists who introduce motifs to be elaboratechenwork to come. Before long, other
voices are heard — the voices of economists arid@dlogists, of historians and
academic lawyers, of philosophers ancient, modedcantemporary, of the ancient
cosmologists who appear in Nussbaum’s commentanédge Motu Animaliumof
Socrates and Alcibiades, of the literary charactgrs figure inLove’s Knowledgé

These voices do not, of course, all intone the sa@ledy. They introduce alternative
themes to be explored, refuted or defended. Yevéry movement of the argument,
Nussbaum shows herself to be an accomplished ctordefcantiphony and

counterpoint. Her texts are not just highly oraiphilosophical treatises. They are also
tightly disciplined masterworks of choral orchestma.

Quite often, the leading voice heard in those texidussbaum’s own, for hers is not the
detached or disembodied authorial voice in whicmsch academic philosophy is
presented, and she is very much a presence inltework. One effect of this stylistic
departure is to remind us that when we do philogppfe reflect on the human world, a
world of human embodiment. Another effect — etyuabwerful -- is to remind us that
the human world is a world in which voices, espicihe voice of women, are often
silenced. It is a great merit of Nussbaum’s wwt tin it, the victims of injustice are
given voice.

One of those victims is Jayamma, an impoverishetbwifrom Kerala introduced to us
in Women and Human DevelopménBhe is a woman whose life provides a window
into the forms of injustice Nussbaum writes to catrdind into the theoretical approach
Nussbaum has developed to combat them. In thés/ebwant to explore Nussbaum’s
groundbreaking work on justice. As shall becomgaapnt later, Jayamma has an
important role to play in that exploration.

- |-
Beginning with her bold and original essay “Arig¢odn Political Distribution®,
Nussbaum has been developing what she calls tipabdgies approach”. At the heart
of that approach is an evolving list of central lmmtapabilities. Roughly, someone’s
central capabilities are those of her native abdiaind dispositions which — “given the
provision of suitable training, time and other imstental necessary conditiofis” can
be developed so that, should their possessor éayoyable circumstances, she can
perform valuable human functionings and enjoy vdlneman states. Examples of
valued human functionings are associating freelydbgious or political purposes,
raising a family, playing, and exercising the imregion. Examples of valued states are
states such as the states of being sheltered, beurgshed and being free of mosquito-
borne diseaseé.



What is Nussbaum’s “capabilities approach” an appindo?

Nussbaum and Amartya Sen have proposed a capabdipproach to quality of life.
According to this approach, a person’s qualityifefis to be determined by first
measuring the extent to which she has various dépd The measures are then
combined to yield a partial capability index fockaerson® That index is an index of
his or her life-quality. If the capabilities measd are the ones on Nussbaum’s list, then
her list provides the basis of a capabilities apphoto quality of life. Nussbaum and Sen
have criticized alternative measures of qualityifef such as those that take quality of
life to be a function of resources alone, becaaseurce measures are insufficiently
sensitive to differences in individuals’ abilitisuse resources to function well.

The question of whether or for what purposes qualfitife should be measured by a
capabilities index — rather than, say, by an inofelRawlsian primary goods -- is a very
interesting one that has inspired an enormoustitee. Rather than enter into that
debate here, | grant for the sake of argumenttki®atapabilities approach to quality of
life is correct in some form. | shall concentretstead on what Nussbaum herself takes
to be the much more ambitious use of the list otreé¢ capabilities:

to provide the philosophical underpinning for as@mt of basic
constitutional principles that should be respeecied implemented by the
governments of all nations, as a bare minimum ddtwlspect for human
dignity require$

Many people around the world lack the central céjpials on Nussbaum'’s list because
of poverty, ignorance, disease and injustice. Ssuté lives, Nussbaum thinks, are so
lacking in the chance to enjoy valued states andtfonings that they are “unworthy of
human dignity”. According to the account of basimistitutional principles that
Nussbaum defends, every society should “guarahtsetto all its citizens, at some
appropriate threshold level”where ‘these’ refers to the capabilities on Nassiy's list
and the threshold is the level at which each aitizan enjoy a life of functionings and
states worthy of human dignity.

Note that the “should” of the last sentence is, fvasim insists, a “should” of justice.
Societies should guarantee threshold capacitiieetocitizens as a matter of justice.
And conversely, each citizen has an entitlemenusifce against her society to the
threshold capacities. Note further that the “stbdid notmerelya “should” of justice, it
is a “should” of what Nussbaum callsdsicsocial justice’®, where “basic” means
“minimal”. The entitlement to threshold capabégiis, Nussbaum thinks, a social
minimum that should be guaranteed by a society'strition.

As we shall see in section IV, the capabilitiesrapph is an approach to “basic social
justice” in a different sense of “basic” as welbre having to do with the conceptual



priority of the entitlements Nussbaum defends. Fassbaum, the capabilities approach
is not just an account of minimal entitlementss ialso — and more interestingly -- an
account of fundamental entitlements.

Nussbaum'’s fullest statement of the capabilitieswof basic justice is to be found in
her 2006 bookerontiers of Justice There, she lays out and develops the view byatay
a sustained contrast with Rawls’s account of jestiDespite the deep differences she
highlights, there are, Nussbaum insists, imporantlarities between her account and
justice as fairness as Rawls presented that vidwsitater work. Nussbaum maintains
that the notion of human dignity which is so catito her own project, and her thesis
that certain capabilities are central to humanwelhg, can be defended without appeal
to religious or metaphysical views of the pers&me therefore thinks of her capabilities
view of justice as a form of what Rawls has famgusllled “political liberalism”. She
thinks her view can gain support of adherents\adréety of religious and philosophical
views, and thereby enjoy the support of what Raalked an “overlapping consensus”
among comprehensive doctrings.

Nussbaum argues for the capabilities view with gseatlety and sophistication. The
contrast she develops with Rawls forms an elegashti@eting counterpoint that runs
through the articles and books in which she laysheuview | shall largely forego
analysis of the counterpoint. Instead, | will exel what | take to be the central
argument for Nussbaum’s claim about citizens’ basititlements. My attempt to
understand that argument will lead me to questibatiier Nussbaum’s capabilities
approach to justice can realize its ambitions,\ahdther it can indeed be the object of
an overlapping consensus.

-1l -
As | have already said, the conclusion of Nussbauwmehtral argument is that as a matter
of justice, citizens are entitled to possess timtratcapabilities at a threshold level.
Despite the subtlety with which Nussbaum develbpscapabilities view of justice, that
argument is admirably clear and straightforwartéhodgh she nowhere lays it out step-
by-step, a step-by-step version of the argumenbeagxtracted frorirontiers of
Justice

On p. 74 ofFrontiers Nussbaum writes

The basic intuitive idea of my version of the captdss approach is that
we begin with a conception of the dignity of thertan being, of a life
that is worthy of that dignity — a life that hasadable in it “truly human
functioning”.

| believe what Nussbaum means here is at leastttint human functioning” is
necessary for “a life that is worthy of the dignitithe human being”. And | take the



“truly human functioning” that is necessary for Buclife to be the set of what | referred
to earlier as valuable functionings and states. | t8ke the quoted passage to imply that:

(1) Someone lives a life worthy of human dignity orflaér life has available in
it valuable human functionings and states.

The central capabilities are capabilities to ernjoly human functioning. So Nussbaum
thinks that:

(2) A person’s life has available in it valuable hunfianctioning and states if
and only if she has the capabilities to an appateithreshold level.

From (2), it follows that (1) is equivalent to:

(3) Someone lives a life worthy of human dignity orflghe has the capabilities
to an appropriate threshold level.

| believe Nussbaum thinks that:

(4) As a matter of justice, every citizen is entitledive a life worthy of human
dignity.

From (3) and (4), Nussbaum can infer that:

(5) “all citizens have entitlements based on justicaltthe capabilities, up to an
appropriate threshold levet®

Nussbaum also says that “the capabilities in qoestre held to be important for each
and every citizen, in each and every nationf.JThis suggests that the entitlements (5)
asserts are entitlements Nussbaum thinks all ogib®ld against their societies. That is
why she moves from (5) to:

(6) “[a] society that does not guarantee [the capaslitto all its citizens, at
some appropriate threshold level, falls short afge fully just society*

From (6) it follows that:

(7) If a society is to be fully just, then every citiemust be guaranteed the
capabilities at some appropriate threshold level.

And (7), conjoined with the claim that such guaeastmust be expressed in the
constitution, implies Nussbaum’s conclusion:



C:. If a society is to be fully just, then its constitun must guarantee every
citizen the capabilities at some appropriate trokslevel.

Though | have drawn the steps of this argumerfrontiers of JusticeC is a conclusion
Nussbaum also defends in her earlier witimen and Human Developmant in her
earliest work on the capabilities approach to gesttAristotle on Political
Distribution”.*® The argument for that conclusion has undergarertain amount of
refinement since Nussbaum'’s earliest defense fufrithe notion of human dignity was
not explicitly appealed to in that early work. Btitough | shall not try to show it, |
believe an essential element of the argument | hes@nstructed — a presupposition of
the third step of the argument — played a critiol# in Nussbaum'’s earlier defenses of
C as well. Anyone interested in Nussbaum'’s capssilapproach to basic justice will
need to come to grips with this argument.

-1l -
Let me begin by taking a closer look at the coriolus

It may seem a mistake to say, as C does, thatietgsaconstitution should guarantee
citizens “the capacities to some appropriate tholeklevel”, for it is hard to see how
societies can guarantee that citizens will in feote the capacities on the list to the
appropriate level. For example, it is hard tolse& a society could guarantee that its
citizens will be “able to have good health” or vk “able to live to the end of a human
life of normal length”, since chronic disease andidental death are at least sometimes
beyond a society’s control. Even if there are s&imds of misfortune — such as serious
illness — that a society should help its citizemseroome, a society’s efforts to mitigate
the effects of such misfortunes may themselvedbthuse of circumstances beyond
anyone’s control. These considerations may sedsiltagainst the guarantee that C
requires.

Moreover, as we have already seen, Nussbaum rexasgiiat the development of the
central capabilities requires the provision of tahle training, time and other
instrumental necessary conditiort$”It is these conditions, rather than the capadslit
themselves, that a society seems to be able tobditsd. So perhaps instead of C,
Nussbaum should defend the conclusion:

C: If a society is to be fully just, then its constitun must guarantee every
citizen the instrumental conditions she needs t@ldg the central
capabilities to some appropriate threshold lewglether with the external
conditions suitable for their exercise.

Or

c" If a society is to be fully just, then its constitun must guarantee every
citizen the social bases of central capabilitiessessed at the appropriate
threshold level.



And though Nussbaum quite often writes as if segsetontrolled and distributed
capabilities rather than instrumental conditiomg does sometimes note that what they
really distribute are the “social bases” of theatzfities!® Why, then, when she comes
to her central argument, does she defend C rdther@' or C"?

To see the answer, we have to look more closebpirtat the capabilities are, and —
ultimately -- into what Nussbaum means by ‘able’.

In Women and Human Developmehtissbaum distinguishes three kinds of
capabilities®. What she calls “basic capabilities” are “theatmequipment of

individuals that is the necessary basis for devetpthe more advanced capabilities, the
ground of moral concern”. Examples are the hunagability for seeing and hearing,
and the newborn’s capability for speech and langudinternal capabilities” are
“developed states of the person herself that arégrsas the person herself is concerned,
sufficient conditions for the exercise of the rexjigi functions”. These are, she says,
“mature conditions of readiness” that are develdpath support from the material and
social world”. Finally, “combined capabilities”afinternal capabilities combined with
suitable external conditions for the exercise efftimction” in question.

What Nussbaum calls the “central capabilities”, ¢apabilities referred to in C, are
capabilities of the third kind. They are combinegabilities. Why does C refer to them
rather than to basic or internal capabilities?

Recall that, according to the capabilities appraackell-being, well-being is a function
of both someone’s resources and conditions, ameobility to convert resources into
valued functionings in those conditions. And smeone’s well-being cannot simply be
a function of her internal capabilities (which dat mclude her resources) or of her
resources (which do not include her ability to cenithose resources to functionings).
More formally, since someone’s capabilities indexam index of her well-being, that
index must be an index of both her internal cajtaédsland her resources and conditions.
It is therefore, Nussbaum must think, an indexexf¢dombined capabilities.

At one place irFrontiers, Nussbaum writes that “what matters for justicthes quality

of life of people®; elsewhere in the same book she implies that tyusfliife is what
“matter[s] most for social justic&” Since well-being is what matters most for social
justice, and since well-being is a matter of soneéonombined capacities, it is
combined capabilities — developed states of theqmeplus suitable external conditions —
that Nussbaum thinks societies must guaranteedhigiens. That is why Nussbaum
says that “[tlhe [capabilities] list,” the list @fhat societies must guarantee, “is a list of
combined capabilitied®® When a society guarantees combined capabilitidsereby
guarantees its members that they will enjoy suit@&ixkernal conditions. And so it is not
the case that Nussbaum defends C but not C' oR@ther, C entails C' and C".



But this response just raises further questiohall that societies control are social bases
or external conditions, why defend the strongerctusion C? Why not simply defend

the weaker C' or C"? A deeper set of questionsams the concept of a combined
capability, and asks whether that concept realtyesathe world at the joints. Why insist
that what results from combining internal capaieditwith suitable external conditions is
itself a capability? And why insist that these dibions are constitutive of the capacities
which societies are to guarantee? Why not assa&tdad that societies should guarantee
a threshold of well-being, and that well-being imatter of someone’s internal
capabilities plus her external conditions, but rreamthat what the measure of well-
being measures a mixture rather than a capaality,reword C accordingly?

| believe Nussbaum would answer the deeper queshipmeminding us that someone’s
well-being is a matter of what she is “actuallyeats) do and to bé®. The word ‘able’

is, in the hands of the capability theorist, matent. To say that someone is able to
perform a valued functioning means that she hasktis to do it, that she has
undergone the requisite physical or cognitive dgwelent. This is why Nussbaum’s
preferred notion of capability includes “develostdtes of the person”. But to say that
someone is able to do something also means thas §fee to do it* Capability is, as
Sen says, “a freedom type notion”. Freedom requiegtain “external conditions”,
including liberties, rights and opportunities. &rkies, rights and opportunities do not
seem merely to be necessary means to the freedparftom valued functions. They
seem to be constitutive of that freedom, and tleeeetonstitutive of the ability — the
capability -- to perform it. One reason for intumthg the concept of a combined
capability and for implying that it does carve therld at the joints, then, is to
accommodate the constitutive relation of rightsgities and opportunities to abilities or
capabilities. And once we see that there is sudhasion, we can see why Nussbaum
defends C.

The question of whether rights, liberties and oppaties are constitutive of capabilities
is a very interesting one. It is not, howeverpasgion | shall pursue hef2.For even if
the combinations of internal capacities and extezoaditions are not capacities
properly so called, the capabilities approach td-being would still provide an
interesting and distinctive account of why it isidar human beings to have to live
without the combinations, at least to some threshetel. And this means that even if
the concept of combined capabilities does notlweittorld at the joints, there would still
be considerable interest to Nussbaum’s capabibigsoach to basic justice. For what is
most interesting about Nussbaum’s approach to lpastice is that it exploits the
account of what is bad about being denied whatahg “combined capabilities” to
defend basic entitlements. To see this, it is resrg<0 look more closely at the
argument Nussbaum offers for C.

-1V -
One of the critical steps in the argument for ¢hesstep that precedes it:



(7) If a society is to be fully just, then every citieemust be guaranteed the
capabilities at some appropriate threshold level.

(7) follows immediately from:

(6) “[a] society that does not guarantee [the capadsijtto all its citizens, at
some appropriate threshold level, falls short ahdpa fully just society.”

| said that Nussbaum thinks (6) follow from (5)géther with the assumption that the
entitlements (5) asserts are entitlements citibehd against their society. | believe she
makes that assumption because she thinks, fiegttiib entitlements (5) asserts are
entittements each person holds against all otharsl second, that governmental
institutions are fully just only if they addres®ttesulting collective action problems by
guaranteeing that entitlements each holds agdinsilldbe met.

This argument for (6) is very interesting, but @sg like it is a common feature of
cosmopolitan views. Exploring itis, | believe likely to bring to light the
distinctiveness of Nussbaum’s view. | shall therefpass over (6), and take a closer
look at (7).

(7) expresses a necessary condition of the fullce®f a society, rather than a sufficient
condition or a condition that is both necessary sufticient. Nussbaum does not go on
to provide such conditions. Instead, she saygamtiersthat “the capabilities approach
is an outcome-oriented approach that suppliesréial account of basic social justicg’”
But despite the fact that Nussbaum’s account isgbait is supposed to be an account of
all the basic entitlements. Nussbaum makes this tleacriticism she directs at Rawls:

Rawls’s doctrine aims at completeness and finalgyen if a view (such
as my capabilities view) does not aim at completeni¢ ought to show
that no major and fundamental entitlements of eitzhave been ignored.
... itis not open to us to say: we have done onegsdhat task, but of
course other parts, equally basic, based on coeiplgifferent principles,
will come along later®®

When Nussbaum implies that “no major and fundamemtiglements of citizens have
been ignored” by her view, | take her to mean thatentittements she asserts in (5), (6),
(7) and C are all the “major and fundamental esrtignts” citizens have.

This may seem an odd way to read her, since s)egdqd asserts an entitlement — the
entitlement to live a life worthy of human digni#tywhich seems to be more basic than
the entitlements asserted at subsequent stepgh@umpression of oddness depends
upon taking the entitlements asserted at (5),({§)and C to be entitlements citizens
havein additionto the entitlement asserted in (4). This is theng way to take what
Nussbaum is saying. She thinks that the entitlésn@sserted in (5) specify or spell out



the entitlement asserted in (#) Put differently: what we learn by conjoining (ith
(3) is that (4) — which seemed to assert a singfil@ment — asserts a set of entitlements
the members of which are given by (5).

| take Nussbaum’s commitment to providing an actadiall fundamental entitlements
to impose two strictures on her own account. @ribe stricture she accuses Rawls of
violating. Specified for Nussbaum’s account, ttaicture says that there cannot be
entitlements which are as fundamental as thosetadsa (5), but which can be
defended only by presupposing the truth of C. dther stricture, again specified for
Nussbaum’s account, is that there cannot be artyeeménts more fundamental than
those asserted in (4) and (5), and on which thenaegt for C depends.

Earlier, | said that the entitlements Nussbaumtiflea are basic in that they are
minimal. These strictures imply that they are basisecond sense as well: they are
supposed to be conceptually more basic than ottigleenents. We must read
Nussbaum’s claim to provide “a partial account a$ib social justice” with this use of
‘basic’ in mind. We shall see that the second n§®baum’s two strictures causes
problems for her own account. Yet | shall argutha end of this essay that the
conceptual priority of the entitlements Nussbauantdies is an integral part of her
view. The difficulties in her account thereforerstfrom claims from which she can
retreat without altering her view in fundamentalysia

- V-
The critical step in getting to (6), hence to (@&, is:

(5) “all citizens have entitlements based on justicaltthe capabilities, up to an
appropriate threshold level.”

(5) is supposed to follow from (3) and (4), whidad:

(3) Someone lives a life worthy of human dignity orflghe has the capabilities
up to an appropriate threshold level.

and

(4) As a matter of justice, every citizen is entitledive a life worthy of human
dignity.

We might think that (4) is too general as stated, that it needs some more careful
examination before we can tell whether or not weuthaccept it. | am prepared to
concede (4) for the sake of argument, though Igeize that the notion of dignity
requires some specification. As we have seen,duss thinks that that specification is
to be provided by claims about the central capadsli But the conjunction of (4) with
those claims — in effect, the conjunction of (4)hn(3) — has very strong implications for
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citizens’ basic entitlements, since the conjunctb(B) and (4) implies (5). So if we do
grant Nussbaum (4) but think (5) is too strongaanglto be gotten easily, then we may
have serious doubts about (3). On the other @panay also seem plausible enough on
its own. If it does, then we may be tempted tbird the concession of (4). Clearly we
need to look more closely into how Nussbaum ge{5)xo

Because (3) asserts a necessary condition on sefsdmng a life worth of human
dignity, it is natural to read it as saying

(3'") Someone needs her capabilities to an appropriegsttbld level if she is to
live a life worthy of human dignity.

Suppose that instead of (4), Nussbaum accepts:

(4)As a matter of justice, every citizen is entitledithat she needs to live a life
worthy of human dignity.

Then Nussbaum could get to (5).

There is significant textual support for readingsslbaum as arriving at (5) in this way.
For if we read (3) as (3'), and take Nussbaum tetc(4") in place of (4), then the
entitlements she asserts in (5) are entitlemenssbaum thinks people have on the basis
of certain of their needs. And this is exactly hidussbaum seems to defend those
entitlements. In her fullest and most developatestent of the capabilities approach to
justice, Nussbaum notes that Marx speaks of theahumeing as a being “imeedof a
totality of human life-activities” and says that leevn approach to basic justice “takes its
cue” from this remarkR® In “Aristotle on Political Distribution”, her ekest work on that
approach, she says:

on this account, B-capabilities areedsfor functioning: they give rise to
a claim because they are there and in a stateofplete realization.
They are conditions that reach towards, and derfdfidiment in, a
certain mode of activit§!

She then says that these needs generate claimssbeaufd'the value of the functionings
in which they terminate® This suggests that we read the third step of baigs’s
argument as a claim about what human beings nebéyifare to be able to realize
certain values in their lives. In Nussbaum'’s laterk, it becomes clear that dignity is
the critical value. So even Nussbaum'’s earlieskwgaggests that she always intended
to get to (5) from (3') and (4'), or premises qlike them.

The difficulty with this reading of the argumenttiat | do not think casting the third
step as (3) is perfectly faithful to Nussbaumisking. For Nussbaum clearly thinks
that if someone does not have the central capabilib a threshold level, then she does
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not have the option of realizing “the value of thactionings in which [her needs]
terminate”. That someone with the basic capahitityealize those values should be
unable to do so is a bad state of affairs — a stfeafairs Nussbaum describes as “a kind
of premature death®® Nussbaum has consistently maintained that theessdof this
“kind of premature death” had to be averted as tienaf justice. What has become
increasingly clear as Nussbaum has developed bBer-viand what is now explicit in
Frontiers-- is that suffering this “kind of premature déatimeans leading a life

unworthy of dignity, and that the badnesdleft state of affairs must be averted because
everyone is entitled to a life thigtworthy of dignity.

Let me now say how | take Nussbaum to argue for (5)

Suppose Nussbaum thinks, as seems plausible cim&tose lives a life worthy of human
dignity if and only if the badness of her livingif@ unworthy of human dignity is to be
averted. Then (3') is equivalent to:

(3") Someone needs the central capabilities to the pppte threshold if the
badness of her living a life unworthy of human dligms to be averted.

And if Nussbaum also accepts

(4") As a matter of justice, every citizen is entitledithat she needs if the
badness of her living a life unworthy of human digms to be averted.

then she can get to the desired conclusion (5).

| think that reading the third step in Nussbauniguanent as (3'(s faithful to her
thinking, for it makes clear — in a way that therding of (3') did not — just why she
takes that step. It also fits with an importambaek about the central capabilities. Just
after introducing those capabilitiesknontiers Nussbaum says:

The basic idea is that with regard to each of tlyesties on the central
capabilities list], we can argue, by imaginingfa vithout the capability
in question, that such a life is not worthy of humatignity.3*

Thus Nussbaum thinks our intuitions about dignity @efinite enough to establish that
for each of the central capabilities, there is stimeshold such that someone living
below that threshold lacks dignity. The reasonrgouting (3") to Nussbaum is that it
can be established by conjoining the conclusioreagdiments that Nussbaum suggests
can be made about each of the capabilities takeysi

Is the reformulated argument for (5), and hence&Zfoa sound argument?
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If we are prepared to grant (4), as | was, therskald also grant (4"). | am not sure
that the form of argument Nussbaum offers for ezdhe conjuncts in (3") works for all
of the capabilities on her list, but here -- ashwit) and (4") — | am prepared to grant her
claim for the sake of argument. In that case theeems that — putting aside the
guestion of whether the “appropriate thresholdllegeso high as to make the
capabilities approach unaffordable and implausitggnanding’ -- Nussbaum’s
argumentor (5), (6), (7) and C is successful.

It does not follow, however, that Nussbaumégpabilities approach to basic justice
successful. This is not because the concept obowd capabilities is suspect, though |
think the question of whether it is is not settbgdthe arguments | imagined Nussbaum
making in section Il and so remains open. Torageaeal concern, it is helpful to return
to what is distinctive about the capabilities agmto

| implied at the end of section Il that what digfuishes Nussbaum’s approach to justice
is the way she draws on claims about the badndsskihg the capabilities to argue for
C. Having reconstructed Nussbaum’s argument, hcansay what | had in mind.

What makes her approach distinctive is Nussbauttésngt to establish basic
entitlements by movinffom (3"), a claim about the badness or tragedy aifdiwith
capabilities ill-beingto the “major and fundamental entitlemerifsisserted in (5)ia
the entitlement to live a life worthy of dignitysested in (4) -- understood as a life
lacking that kind of ill-being. If those entitlemis are truly to béundamentat- if they
are to bebasicentitlements in that sense of ‘basic’ — then thave must be executed
without appeal to entitlements which are priortte éntitlements asserted in (5).

The argument for (5) depends upon the possibifigescribing the badness or tragedy
of lives lived without dignity by appeal Nussbauri& of capabilities, for without such
descriptions, it would be impossible to establ®h.( Because of the way (6), (7) and C -
- which assert citizens’ entitlements against teegiety — depend upon (5), and hence
upon (3"), the argument for constitutional entitents also depends ultimately upon that
possibility as welP’ | want to question whether Nussbaum can adequaésicribe the
badness or tragedy of lives without dignity whilaintaining that the entitlements her
account singles out are indeed the conceptuallgedmental entitlements she claims they
are®® If she cannot, then the capabilities approaciasic social justice” cannot realize
its ambitions.

- VI -
Let’s return to Jayamma, whom | mentioned in myropg remarks and who was
introduced to us iWomen and Human Developmedayamma is a widow who recently
retired from physically taxing work at a brick kilwhich she is no longer able to
perform. | want to vary her situation somewhattte she is still working but at wages
that are not enough to lift her out of destitution.
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There are several capabilities on Nussbaum’shatayamma seems not have to an
adequate threshold. Let’s suppose that Jayamnmetafford adequate nutrition and
shelter. Because she has no husband and no saamjsecause her sons refuse to help
support her, Jayamma needs support from her satg is to be adequately nourished
and housed. Let’s grant, then, that Jayamma ks of justice to that support. The
guestion is what exactly the grounds of Jayammiaisncare.

Jayamma’s claim against her society is just araires of the entitlement asserted in (7)
and in C. As | have reconstructed Nussbaum’s aeging7) and C are supposed to
follow from (5). (5), in turn, is supposed to fmi¥ from (4"), (3") and the presupposition
of (3") — that a life of capabilities ill-being &slife unworthy of human dignity. So if |
have reconstructed Nussbaum’s argument corretitythénks the grounds of
Jayamma’s claims to nutrition- and shelter-supportsist in her need for that support if
she is to be able to attain states and functiomvfigslue, and so avoid the tragedy or
waste or badness of a life without dignity.

This seems to me to omit something important froengrounds of Jayamma’s
entitlement. For it seems clear to me that thereffayamma has willingly expended in
productive work — at the brick kiln and at homesiray her children and keeping house -
- is relevant to her claim to nutrition-support atlter-support. Her grounds of her
claim to nutrition- and shelter-support consistha fact that she cannot attain states and
functionings of valuelespite her demonstrated willingness to work

| shall assume that Nussbaum agrees. That shelagute that effort is morally

relevant is at least suggested by the fact thaindheeluces Jayamma to us in a section of
Women and Human Developmentitled “Two WomenTrying to Flourish®. The
guestion | want to press is whether Nussbaum ceonaimodate the relevance of
Jayamma’s effort within the capabilities approazhasic justice.

| shall press this question by contrasting Jaymntia bazy, who lives in a similar state
of destitution but who is poor because he choosetonwork, and withrivolous who

is poor because he willingly puts a great dealffmireevery day into trivial activities.
Intuitively, Jayamma’s claims to nutrition- and kaesupport seem much stronger than
the claims oLazyandFrivolous and they seem stronger precisely because Jayamma
works hard at productive activities while they dui.nSo we can see how Nussbaum
would try to account for the relevance of Jayammaisk to her claim for support by
looking at how she would try to account for theuition that Jayamma has a stronger
claim to support thahazyandFrivolous To see whether Nussbaum can account for
that intuition in a way that is consistent with leapabilities approach, | want to look at
three strategies Nussbaum could employ to hdrattgandFrivolous.

i. The ldealization Strategy
A society can make good on the guarantees mention@j and C only if it has
considerable resources at its dispd8ahose resources will have to be produced, but
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this is a matter Nussbaum largely ignores. Nusstmaccount of basic justice — like
Aristotle’s account of household management — sessmgly to presuppose that “a
supply of property [is] ready to han®.We have already seen that Nussbaum'’s is a
partial account of justice; this is another wawimich it is so.

If Nussbaum is going to abstract away from the potidn of those resources by
assuming that the resources are available, it nailglot seem natural for her to abstract
away from the fact that citizens make differentiahtributions to the cooperative
scheme by which those resources become availdlie .natural way to abstract away
from that fact is to idealize by supposing that¢h&re no citizens likeazyand
Frivolous. Thisldealization Strateggcknowledges, in effect, that there is difference
between Jayamma on the one hand,laamyandFrivolouson the other, by idealizing
away the latter but not the former. But if Nussbadid idealize away citizens likeazy
andFrivolousthen her account of basic entitlements would belitmmal. She would
have identified the basic entitlements citizensehi&the idealizing assumption holds.
How, then, to defend the interest of the account?

Nussbaum could defend the interest of a conditianabunt by maintaining that such an
account still addresses the most fundamental eraating questions about social justice.
For the most interesting questions about “basi@sagcstice”, she might say, just are
those that arise when there are no citizensl&syandFrivolous And so for purposes
of identifying the demands of “basic social justjcghe will simply assume that
everyone does his part in social cooperation. tBistway of handling.azyand
Frivolousis not open to Nussbaum for two related reasons.

First, Nussbaum criticizes Rawls for assuming #tlatitizens are fully cooperating
members of society, arguing that that assumptiokesié impossible for his theory
adequately to handle the claims of the disafifef.Nussbaum were to handlezyand
Frivolous by idealizing them away in the way | have suggkstbe would then be
making the very assumption that she criticizes Rdad making.

Second, Nussbaum would have to argue for the daout when the most fundamental
guestions about basic entitlements arise. Thetignes how that argument would go.
Rawls makes the assertion | have imagined Nussiaaking, saying that “[t]he
fundamental problem of social justice arises betwtbese who are full and active and
morally conscientious participants in society”He treats this as a simplifying
assumption, one for which he offers a highly corapeel argument. That argument is
worth reviewing to show why Nussbaum could notitis&nfortunately, Rawls’s
argument is not stated as clearly as it mightlldzelieve it goes roughly as follows.

Problems of justice arise, Rawls thinks, when agyardke conflicting claims on goods
that cannot be generated in a supply sufficiesatesfy them all. The fundamental case
of such conflicts is one in which all the agent#ined have equal claims to the goods.
This is the fundamental case because it posesrsheeist a theory of justice must pass;



15.

as Rawls implies, a theory of justice which carexen adjudicate among equally strong
claims “is of no use at al® A sufficient condition of agents’ having equadichs to
goods is that all of them cooperate fully in theesoe by which those goods are
generated and distributed. A society in which gope fully cooperates is therefore a
society that poses “the fundamental problem ofadgastice” — the problem of what to
do when claims to the social product are edtal.

According to the Rawlsian argument, a society fanich citizens likd.azyand
Frivoloushave been idealized away is a society in whickialens have equally strong
claims because they contribute fully to the gemenatf the social product. Someone
who accepts the Rawlsian argument might still He abuse the list of central
capabilities to say what citizens with equal clalmse claimso. She would
presumably conclude that they have the claims &sbkar (5). But those claims would
then be specifications of the entitlements citiZiease in virtue of being fully
cooperating members. According to Nussbaum’s ahjped view, however, the
entitlements asserted in (5) specify the entitleineitizens have in virtue of the
entitlement specified in (4"), the entitlementite lives worthy of human dignity. So
from Nussbaum'’s point of view, the Rawlsian argutmempremised upon an incorrect
account of the basis of claims.

Thus Nussbaum could not avail herself of the Ramlsirgument without accepting a
premise that she rejects. The only way for hevimd this difficulty, and to accept the
Rawlsian argument, would be for her to claim tlwaheone is entitled to a life worthy of
human dignity if and only if she is a fully cooptng member of society. But that is
precisely what Nussbaum wants to deny. Sincehard to see how Nussbaum could
justify handlingLazyandFrivolous by idealizing them away without relying on the
Rawlsian argument, it seems she cannot uskl#aization Strategyo cope with their
cases.

It is not surprising that thielealization Strategys incompatible with the capabilities
view, since the strategy is deeply at odds withsihet of that view. In Rawls’s hands,
theldealization Strategydealizes in order to get “a clear and unclutteriesyv” the
fundamental question of political justf€e It assumes that for purposes of addressing
that question, citizens are best thought of ag ftdoperating participants in their
society. And it conceives of their society as laesoge of cooperation that is “productive
and fruitful™’. For purposes of framing a theory of basic jestthen, it takes
citizenship to entail full participation in a practive scheme. It is just this way of
conceiving of citizenship that Nussbaum wants tdeumine. She is expressly critical of
“the idea of the citizen as a productive augmeateocial well-being®® and wants to
derive the basic entitlements of citizens fromféedent basis altogether.
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ii. Distinguishing the External Conditions

If Nussbaum cannot idealize awiagzyandFrivolous then she needs to distinguish their
cases from Jayamma’s. To see what distinctionsvsidd draw, it helps to look at the
situations of the three in more detail.

Though Jayamma is very poor, it is not her levehwohiseration — as measured, say, in
disutility -- that gives her a claim to supportoms it her poverty, as measured simply
by her command of resources. What gives her endiaisupport, according to
Nussbaum, is that she lacks some of the centrabdgyes to an appropriate threshold
level. She suffers a critical level of what | haeéerred to as “capabilities ill-being”. As
we have seen, the central capabilities are comlapdbilities. They are “internal
capabilities combined with suitable external coodi for the exercise of the function”

in question. For reasons | shall spell out beloshall assume that Jayamma’s capability
ill-being is not due to any deficit in her interre@pabilities. It is due, rather, to the
conditions in which she lives. For it is becausthose conditions — including gender
discrimination, the lack of opportunity and the lexages attached to her job at the brick
kiln -- that Jayamma cannot nourish and house Hevgbout society’s assistance. Thus
Jayamma’s low capability index, and hence her claira due to her “external
conditions”.

| have supposed thaazyandFrivolousare as poor as Jayamma. But because the
capabilities approach says that claims depend dpbaits in combined capabilities
rather than in resources, the fact that they apoasas she does not itself imply,
Nussbaum would insist, that they have the sameislas Jayamma. To see what claims
they have, we need to ask what capabilities theg.ha

Suppose the circumstanced.eizyandFrivolousare such that it would be relatively
easy for them to find jobs that would pay enoughtliem to secure adequate
nourishment and shelter. This, we might think, esatheir situation significantly
different from Jayamma’s and accounts for the d#ffiee in their claims. The
significance of the difference is one Nussbaum seenbe able to accommodate within
the capabilities approach. Because the condibbhazyandFrivolousallow them to
afford food and housing if they work, and becausgad in conditions suitable for the
exercise of a valued function counts toward possess the combined capability, it is
open to Nussbaum to say that, unlike JayaniraayandFrivolousdo have the
capabilities to be adequately nourished and hous&eir capability indices, unlike
Jayamma’s, are above the threshold. And so, udikamma, they do not have claims
to their society’s assistance. Thus, it may sé¢nssbaum’s reliance on combined
capabilities enables her to capture just what wetdistinguishes Jayamma’s case from
the other two.

But the reply | have attributed to Nussbaum begsmuortant question. It assumes that
circumstances like those bazyandFrivolous in which one can afford food if one
works, are more favorable than circumstances By@adhma’s, in which even hard work
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does not secure enough money for adequate noungtamd shelter. And it is because
the circumstances dfazyandFrivolousare assumed to be more favorable tizyand
Frivolouswill be said to have higher capability indicesritilayamma. But how is this
assumption to be justified from within the capdlal approach? What is it about work
— more specifically, about the willing expenditwfeproductive effort -- that makes
conditions in which one can afford food if one w@dount as more favorable than the
circumstances Jayamma faces?

It may be tempting to argue that the differencesircumstance make Jayamma less free
thanLazyandFrivolous. For Jayamma’s circumstances seem to pose obstacher
feeding herself thdtazyandFrivolousdo not face. Because they do not face them, they
are free to feed themselves while she is not. difierence in what the three are free to
do is morally significant, and might be thoughb®what makes Jayamma’s
circumstances less favorable than thoskeaafyandFrivolous. Moreover, the claim that
Jayamma’s circumstances are less favorable camshbigd from within the capabilities
approach. For the difference in what JayamimaayandFrivolous arefreeto do is a
difference in what thegando. It is therefore a difference in capabiligflected in
different capability indices. Once we have seew ttos difference in capability arises,
Nussbaum may say, we can see why Jayarham,andFrivoloushave different claims.

This argument exploits the appealing claim, intietin section I, that capability is a
“freedom-type notion”. But it will not do. Fotl@f three of Jayamma,azyand
Frivolousface a similar obstacle to feeding themselvesalk to work in order to do it.
Why isn’t this similarity of condition, rather thdhe difference in their condition, what
is most significant in assessing the freedom o&daya,lazyandFrivolous? Why

aren't all three equally unfree, and thereforesgllially badly off? The answer must be
that there is something significant about being tieeor being able to support oneself by
working. But what that is remains to be explained.

So far, then, the strategy Dfstinguishing the External Conditioimas not explained the
difference between Jayamma’s claims and thos@anyandFrivolous and so has not
explained the relevance of Jayamma’s willing exjtemnel of productive effort. But a
difference in external conditions is not the onilffedtence in the cases. Perhaps we can
see what distinguishes Jayamma frioamzyandFrivolous by looking at the differences

in their internal capabilities as well as the difiece in their external conditions.

iii. Distinguishing the Internal Capabilities

As we saw, internal capabilities are “developetkstaf the person herself that are, so
far as the person herself is concerned, suffid@entitions for the exercise of the
requisite functions”. Jayamma, | am supposing,tevémfeed and house herself by
working, and would be able to so if her externaldibons permitted it. Her initiative —
her readiness to work — is one of the “developatkst that constitute her internal
capabilities. | shall suppose that she has deeélgpates that are sufficient, and that she
has the relevant internal capability. The fact #ie has that capability seems to be a
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good thing. The fact that she has this good,ghathas an estimable internal capability
but is not able to support herself, seems to begbavhat makes her circumstances
unfavorable. It therefore seems to be part of whhad about her life, hence part of
what grounds her claim to support.

Jayamma’s possession of the internal capabilitynsee distinguish her fromazyand
Frivolous, and it is open to Nussbaum to maintain thatdiféerence will be reflected in
different capability indices. But of course Nussimadoes not want to maintain that
Jayamma is better off. And so it must be that)Jewdmeone’s capability index is a
function of her internal capabilities and her engrconditions, the function is complex.
Perhaps the function combines internal and extemaditions so that someone who has
internal capabilities that would be sufficient tbe exercise of the requisite function in
circumstances {; but who is prevented from functioning by her attircumstances C
will score lower than someone who is actually inb@t lacks the internal capabilities. If
so, then Jayamma'’s capability index could be Iaivan those okazyandFrivolous,
despite the fact that she has a valuable inteagflity that they lack. Her capability
index will then be below the threshold, thus givirey a claim, while theirs are not.

This strategy for distinguishing Jayamma frbazyandFrivolous depends upon the
claim that there is something good or valuable aBayamma’s internal capability,
understood as including her willingness to worlheBtrategy obistinguishing the
Internal Capabilitiesseems to raise a question similar to the one rdigale strategy of
Distinguishing the External Conditionwhat is it about work that makes the willingness
to do it a good thing? To answer this questiowjlithelp to ask what would be bad
about the life of someone in Jayamma’s circumswmgde lacks that capability. What

is it that someone in her circumstances, who ldtiscapability, is unable to do? What
would Jayamma be unable to do if she lacked it?

Jayamma is, we are told, a member of a lower Hoate. She “lack[s] good social
standing” and belongs to a class in which womeretyaget opportunities for formal
education”. She is subject to sex discriminatiowerk, where “women are never
considered for ... promotions and are never permitiddarn the skills involved.” Nor

is there much prospect for improving her situatidayamma “could never hope to get a
bank loan”, as some women do who are slightly beffe and “the idea of two savings
accounts is beyond her”. “She feels she has ledialeal, but she doesn’t see any way
of changing it"”° “Despite all these reversals,” we are told, “Jagsa is tough, defiant,
and healthy.” Indeed, Nussbaum'’s description gadana makes her sound like a
woman of extraordinary psychological resourcess fior this reason that | have
supposed Jayamma’s capabilities ill-being is nat uany deficit in her internal
capabilities.

But now consideHopelessa childless woman who faces exactly the reveesads
prospects Jayamma did but who is of a less condatid resilient disposition.
Uneducated, subject to pervasive social, econondgyander discrimination, knowing
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that she will never be given the opportunity towaoe|job-skills and seeing no “way of
changing her situation”, she simply gives up. dastof taking an unskilled job at the
brick kilns as Jayamma did, she subsists entirglydgging.

Nussbaum writes “One cannot understand Jayammaisesh... without understanding,
at many different levels of specificity and genityahow she is socially placed®. |

think the same is true éfopeless Her prospects for a good life seem dim to I&ine is
much more vulnerable to the effects of bad luckhsas iliness, than is someone with
more resources. Because of the pervasive disatromand dim prospects that she
faces, she suffers another aspect of capabilltibeing: she lacks what Nussbaum,
following Rawils, calls “the social bases of selépect”. That isHopelessloes not

enjoy the social conditions that normally conduzéhe sense that her plans are can be
carried out* Small wonder, then, that she makes such limitadsp

Whether people can and do put forth effort is ftaedonsequence of how their society is
set up and where they are placed within it. lted@/s upon whether it elicits productive
efforts, what kind of efforts it trains people totgorward, what efforts it rewards, and
how much it rewards them. In light of the widgpeless’'society is set up and where
she is “socially placed”, | think we should regaset decision to give up as reasonable in
this sense: despite not working, she can still kevine basic entitlements she has by (5),
(6), (7) and C, and claim nutrition- and sheltepsort. Since the entitlements to which
Hopelessappeals follow from (4"), (3") and the presupposs of (3"), her claims to
support depend, in part, upon the badness or tyagfdd/ing with internal capabilities
which pull her below an acceptable capabilitieeshold. What is it, exactly, that makes
a life like Hopeless’$ad or tragic?

The proponent of the capabilities approach woulel ttie valued states and functionings
that cannot be enjoyed by someonélopeless’osition. And to be sure, there is much
thatHopelesscannot do or be because of her deprivations. éuwse’s list of basic
capabilities helps us to spell this out. But therene thingHopelesshas great trouble
doingthat is not on Nussbaum’s list: forming and exixpa plan of life that includes

the expenditure of productive effort. And so of¢he things she has great troubking

is, in Rawlsian terms, a “fully cooperating membef’her society, where her society is
understood as an enterprise that is “productivefantul’. These difficulties are part

of what makes$Hopeless’situation “tragic” and “a waste”.

But because these difficulties are part of the badrof a life likeHopeless’sthey are

part of the badness of such a life that is pressgpdy (3") and that must be averted as a
matter of justice by (4"). They are therefore amthe grounds of the entitlements
asserted in (5). If this is correct, then therokio education, nutritional- and shelter-
support that are asserted in (5) rest on the fattditizens need guaranteed education,
nutrition and shelter if they are to put forwaraguctive effort and to be fully

cooperating members of society.Because nothing like “being a fully cooperating
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member of society” appears on the list of basiabdjpies, it follows that Nussbaum’s
account of the bases of basic entitlements is ipbete.

This line of thought assumes that forming and ettegla plan of life which includes the
willing expenditure of productive effort is a vahla functioning, and that a fully
cooperating member of one’s society is a valudiiggtto be. Indeed, it assumes them
to be so valuable that a life which is lacking tpgortunity to do and to be them is a life
lacking in some element of human dignity. Lookatdhe basis of these critical
assumptions shows that Nussbaum cannot remedgdbmpleteness of her account by
adding a capability for the missing functioninghter list, nor can she account for the
badness ofopeless plight simply by pointing out thdlopelesdacks part of the
capability for forming a plan of life. The reasfmm accepting the critical assumptions
lies in the bearing of voluntary productive effand of full cooperation, on claims to
shares of the social product. How do they bearlams? And what claims do they
bear on?

| have supposed thietopelesslike Jayamma, satisfies sufficient conditionslamging
claims to shelter-and nutrition-support. But thisra significant difference between
them. When someone like Jayamma, who does hebpatbeying the law, by
supporting institutions and by willingly expendipgpductive effort makes claims to
shares of the social product — rights, libertiggartunities, material support — she
claims a share of the productreturn forwhat is and is acknowledged to be a full
contribution to the generation of that product.

This is generally regarded as a privileged basisofiging claims. One indication that
people privilege it is that those who press claamesgenerally treated with greater
respect when they are perceived to have donephéeis than when they have not. | take
respect to entail acknowledgement of status thabishy of esteem. Perhaps respect
does not always entail such acknowledgement. tgaretare, | think, clear cases in
which it does. Thus if | respect the office of firesidency, it is because that office is a
position of elevated or estimable status. If pexgt humanity as an end in itself, |
believe it is because | regard the status of bleumgan as an estimable one, a status that
is elevated above that enjoyed by other creatuseswhat | am suggesting is that those
who lodge claims to shares of the social producgiarn for their contributions are
treated as having a status that is worthy of estedative to those who lodge claims —
even valid claims — on different bases.

Pinning down the meaning of ascriptions of digmith any precision is notoriously
difficult. At least part of what is meant by sagithat someone has dignity, | think, is
that she has a status that is estimable and tmerefarthy of respect. If this is correct,
then respect is acknowledgement of dignity anddlvaso lodge claims in return for

their contributions are generally treated as hawimggnity that those who lodge claims
on a different basis lack. Being treated as hasunth dignity is itself a valuable state,
for to lack it is — in the absence of circumstaneE®gnized as mitigating -- to be treated
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as someone who is free-riding or who is claimingertban is her due. Indeed, being
treated as having such dignity or status is, | esgdtself an element of human dignity,
at least when the treatment is based on the rigbtie.

Thus one of the reasons that forming and execatipign of life which includes the
willing expenditure of productive effort is a vahla function is this. Someone like
Jayamma who executes such a plan satisfies agmedl sufficient condition for making

a claim to a share of the social product and Wwékéfore be treated in a valued way.
And one of the things that is bad or tragic alldopeless’dife is that she has great
difficulty satisfying the sufficient condition oatms that Jayamma satisfies. So even if
she makes valid claims for support, she will noeree the respect from others that is
itself an element of a dignified life.

So far, the strategy d@istinguishing the Internal Capabilitieseems very promising.

The comparison betweétopelessand Jayamma enables us to see what Jayamma would
be unable to do if she lacked the internal capgdilhave ascribed to her. The strategy
therefore enables us to see why that capabiliahsable. With this explanation in

hand, we can see a morally significant differenesvieen Jayamma on the one hand, and
LazyandFrivolouson the other. Jayamma possesses a valuableahtaqpability that

they do not. That capability would, in other cintstances, enable her to satisfy a
privileged condition for claiming her share of gwial product.

This explanation helps answer the question lefdpethe strategy ddistinguishing
the External ConditionsWhat makes Jayamma’s actual circumstancesdessable
than those oLazyandFrivolousis that her circumstances keep her from claimeg h
share by actually supporting herself. Indeed,dl@sumstances are so unfavorable that
it would not be unreasonable for someone in thenplsi to give up — aklopelessioes.
This difference in circumstances can then be usexplain the difference in claims to
social support: Jayamma aHopelesshave weightier claims thdrazyandFrivolous
because Jayamma aHdpelessare less favorably placed. Of course, the diffeegin
claims must be reflected in difference in capapilidices. | have suggested how that
difference might arise if the function for compufithe combined capability index is
sufficiently complex. Finally, thinking about widayamma'’s internal capability is
valuable has brought to light why work is importaarid why the willing expenditure of
productive effort is relevant to claims.

But the strategy dDistinguishing Internal Capabilities not consistent with
Nussbaum'’s capabilities approach. | argued abmaHopelesshas claims to nutrition-
and shelter-support, and to education, in partimeahe needs them to avoid the
badness or tragedy presupposed by the relevaahoesof (3"): the badness of not being
able to be fully cooperating member of her sociélifie assertion that it is bad or tragic
not to be a fully cooperating member of one’s syaikepends upon the fact that it is bad
or tragic to be unable to satisfy a privileged ®ight condition for lodging claims. That
fact obtains only if there is already a set oftlrients in place: the entitlements for
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which voluntarily expending productive effort, agibg a fully cooperating member of
one’s society, is a sufficient condition. Nussbazannot allow for such entitlements
while also maintaining that the entitlements agsei (5) are basic in the sense that she
requires. For as we saw, according to Nussbauecsrsl stricture, the entitlements
asserted in (5) specify the entitlement asserteédarvarious versions of (4), but they
cannot presuppose any prior entitlements.

iv. The Three Strategies

| have now considered three strategies that Nusslzauld use to accommodate the
relevance of productive effort and address thedtiities posed byazy, Frivolousand
Hopeless Those three strategies are ltiealization Strategythe strategy of
Distinguishing External Conditiorsnd the strategy @istinguishing Internal
Capabilities The first strategy asserts what is, from Nussbayoint of view, the
wrong basis of entitlements. The second strategyds crucial questions unanswered,
guestions that lead us to the third strategy. thhd strategy is incompatible with
Nussbaum’s assertion that the claims she identfiedpasic in the sense that she
requires. | cannot think of other strategies ttmhot encounter the same problems. So
it is unclear to me how the capabilities approaam lcandle the relevance of efforts like
those Jayamma makes, and how it can distinguishdser from the very different cases
of Lazy, FrivolousandHopeless- at least if the capabilities account is takearas
account of basic entitlements, where ‘basic’ mdandamental.

As we saw earlier, Nussbaum hopes “to provide thi®gophical underpinning for an
account of basic constitutional principles thatidtide respected and implemented by
the governments of all nation3”. It is unclear that Nussbaum'’s account provides a
principled basis on which such a constitution califdinguish Jayamma'’s claims from
the claims of the other three. If it does notntitecannot provide the right account of the
grounds of Jayamma'’s entitleméfit.

- VII -
It should not be surprising that Nussbaum'’s cap@slapproach has difficulty
accommodating the relevance of productive effothtostrength of claims. One of the
most surprising things about the capabilities appindo basic justice is its treatment of
work. Work appears on the capabilities list uritaving Control Over One’s
Environment”. There, it is said that the centigbabilities include being able to seek
employment on an equal basis with others, being tabhave relations of mutual
recognition and being able to work as a human beirtgs last requirement is one that
Nussbaum spells out especially powerfdfly.

It is, of course, important to be able to work amdbe able to work in ways that realize
distinctively human powers, just as it is importembe able to play and to eat, and to do
so in human ways. But the activities of eatingypig and working differ in ways that
are morally significant. | worry that the capatio#lé approach to basic justice gives too
little attention to these differences. | worrytthize capabilities approach neglects these
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differences because it abstracts away from thetlfiattresources needed to satisfy
entitlements have to be produced, and assumesidhtiat they are — as | put it earlier --
“ready to hand™®

Part of what distinguishes work from other necgskaman activities is the way it bears
on fundamental claims. A correct account of whstirmuishes it, of what makes
productive work a valuable human functioning, ahd/bat is bad about being unable to
work, all will appeal to the basis of the claim®pke can make in virtue doing their part
in productive schemes. A correct account of timeaters will therefore presuppose an
account of fundamental claims and their bases. a¥ebrding to Nussbaum, the most
basic entitlements are supposedaitow fromwhat is bad about being unable to engage
in necessary human activities.

This is not a difficulty that can be fixed withaaitering fundamental structural features
of Nussbaum’s capabilities approach to basic jasticemarked at the end of section V
that the distinctiveness and originality of thapagach lies in the way Nussbaum argues
for step (5). As we have seen, Nussbaum’s aseeastientitiements at (5) depends upon
her drawing on the badness presupposed by he(3gphe badness of living without
the capabilities, to specify the entitlement agskdt step (4"). This way of drawing on
the badness presupposed by (3") to specify anagbsintitlement means that, for
Nussbaum, “the right and the good seem thorougtiértivined”>’

This intertwining is part of the theoretical stue of the capabilities approach, a
structure that made it plausible to suppose tleat#pabilities approach can yield an
account of entitlements which are fundamental dsaganinimal. For, Nussbaum
implies, a feature of the approach that enablesdescribe the badness of lives lacking
in dignity in the way that defense of (3") wouddjuire. Thus she writes at one point:

without an account of the goodowever vague ... we have no adequate
basis for saying what imissingfrom the lives of the poor or marginalized
or excluded[.F®

As my discussion dflopelesdgs meant to show, however, we need some accouheof
connection between work and entitlements to “saeffat is missing from lives of the
poor or the marginalized or excluded” whose circtamees lead them to give up. More
specifically, to say what is missing fradopeless’dife, we need to appeal to the
privileged condition for claiming entitlements thedr marginalization keeps her from
satisfying. Since we are to appeal to what is imgsgom the lives of the marginalized
to specify the requirements of human dignity, thesttlements must be in place prior to
our attempts to specify the entittement assertdd'in An account that denies the
priority of the right in the way that Nussbaum’ssdpand that instead insists that “the
right and the good [are] intertwined”, will not leeonceptual space for those prior
entitlements.
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My treatment of Jayammaazy, FrivolousandHopelesslepended at critical points on
appeals to intuitions about the relative strendgttiheir claims to social support. My
discussion oHopelessin particular, depended upon what | took to haitively
plausible claims about the respect accorded pedpés they lodge claims to social
support on various bases. Nussbaum may protasinthappeal to these intuitions
ignores the extent to which the capabilities actodijustice is supposed to be
revisionary. Nussbaum hopes, she may say, todgeevur intuitions about human
dignity in order to revise just the sort of intoitis to which | appealed. This is suggested
by an important remark iBrontierswhere — as if in response to my treatment of
Hopeless- Nussbaum writes “We do nbaveto win the respect of others by being
productive. We have a claim to support in the dignity of oumiam need itsel®

As | mentioned early on, Nussbaum thinks that #qgabilities view of basic justice can
be the object of an overlapping consensus. Wéstdbe shown about a conception of
justice to show that it can be the object of sucbhrsensus?

It is commonly thought that one condition a cona®@pmust satisfy is that it be a

political liberalism. Nussbaum argues that hemwsatisfies this condition for she
argues, in effect, that none of (1), (2), and taeowus versions of (3) and (4) depends
upon comprehensive doctrines. But this conditvam)e arguably necessary, is not
sufficient. Some political liberalisms may be atdeserve as the basis of an overlapping
consensus, while others may not.

It is tempting to think that only conceptions o$fige that accord with prevalent moral
intuitions can be the object of such a consen8ug.Rawls points out that there can be
overlapping consensus on revisionary conceptiopgstice, as his own conception
would presumably b& It would therefore be no objection to Nussbauwigsv that it,

too, is revisionary. On the other hand, it seemn®¢ that the intuitions on which | have
tried to draw — intuitions about the moral relevan willing, productive effort — are
very widely held and very deeply rooted. | worngttthe intuitions on dignity on which
Nussbaum tries to draw will not provide her enoleylerage to pull them up. These also
strike me as reasonable intuitions, which shoultetien place at least in some form.
For | have not said that the voluntary expenditfrproductive effort is a necessary
condition of having basic entitlements. | have ehediscussed cases in which | believe
it relevantto basic entitlements; and | would argue — on Reamlgrounds — that
Hopelessas such entitlements. It is hard for me to see how its relevance tintsain
those cases could reasonably be denied. | woatyctpabilities approach to basic
justice — which seems unable to account for isvaahce — is too revisionary to be the
object of an overlapping consensus.

- VIII -
| said at the outset that those who enter into MaNussbaum’s work will hear a
remarkably conducted chorus of voices. The leadeyas | remarked then, is that of
Nussbaum herself. Hers is a voice of astonishiagty, passion and range. She follows
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scores of her own composition, incorporating thearesmotifs from throughout the
history of philosophy to achieve surprising harnesmn such as the harmony of Marx
and Aristotle that she thinks is achieved by theabdities approach.

It is an honor to pay tribute to one of the mostidctive and powerful philosophical
voices of our time in a volume such as this. Iéapy contribution to this well-deserved
tribute does not sound too dissonant a note ogtaceless a chord. Itis a happy
consequence of publishing this critique in a voluwwh&he Library of Living
Philosopherghat Nussbaum will have the chance to restore @uplfor she herself will
write the cod&?

Paul Weithman
Department of Philosophy
University of Notre Dame
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! Martha Nussbaunti,ove’s Knowledge: Essays on Philosophy and LiteeatOxford
University Press, 1990).

2 Martha NussbaumyVomen and Human DevelopméBambridge University Press,
2000)

% Martha Nussbaum, “Aristotle on Political Distrilant”, Proceedings of the Aristotelian
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* Nussbaum, “Aristotle on Political Distribution”, p66.

®> Gerald Cohen has argued that the capabilitiesoapgprmust privilege states as well
functionings; see his “Equality of What?: On WeHfaGoods and Capabilities” rhe
Quiality of Life(Oxford University Press, 1993), ed. Nussbaum amd $Here | shall
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® ‘partial’ because while trade-offs among the céjiis are forbidden, no weights are
assigned to the various capabilities on the lest; Amartya Sen “Capability and Well-
Being”, Quality of Life p. 48.

" See Martha Nussbauffrontiers of Justic§Harvard University Press, 2006), pp.
114ff.
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121t receives sustained attention in Samuel Freefi@omtractarianism vs. the
Capabilities ApproachTexas Law Reviev5 (no. 2, December 2006): 385-430.

13 NussbaumFrontiers, p. 167.
14 NussbaumErontiers, p. 78.

15 NussbaumFrontiers, p. 75
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18 Nussbaum, “Aristotle on Political Distribution”, #83: “the things that it is the
primary responsibility of the lawgiver to put inagk ... are the capabilities of persons
out of which excellent functioning, doing well alining well, can be selected.”

7 Nussbaum, “Aristotle on Political Distribution”, p66.

18 NussbaumyWomen and Human Developmemnt89.

19 Nussbaumyomen and Human Developmepyp. 84-85.

20 NussbaumErontiers, p. 82.

1 NussbaumFrontiers, p. 75.

2 NussbaumyVomen and Human Developmant85 (emphasis original).

23 NussabumErontiers, p. 74.

2“Amartya SenCommodities and Capabilitid©xford University Press, 1999), p. 9.

2> See Henry Richardson’s contribution to this volume

26 See Nussbaunfrrontiers, pp. 279-80, where she writes “then we are allenrad
collective obligation to provide the people of therld with what they need.”

2" NussbaumFrontiers, p. 274 (emphasis added).

28 NussbaumFrontiers, p. 139.

29 NussbaumFrontiers, pp. 7, 161-62.

30 NussbaumFrontiers, p. 159 (emphasis added).

31 Nussbaum, “Aristotle on Political Distribution”, #69 (emphasis original).
32 Nussbaum, “Aristotle on Political Distribution”, f#69.

3 NussbaumFrontiers, pp. 346-47.

34 NussbaumFrontiers, p. 78.

% Until Nussbaum specifies the “appropriate threghevel” at which the central
capabilities are to be guaranteed, it is hard mnkjust how demanding the capabilities
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view is — hence how expensive it would be to immaim But Nussbaum herself
acknowledges that implementing a scheme of righdsliaerties would be very
expensive and that developing the capabilities ditvel costly; see Martha Nussbaum,
“Duties of Justice, Duties of Material Aid: CicesoProblematic LegacyJournal of
Political Philosophy8 (2000): 176-206, pp. 192ff. and Nussbaénontiers pp. 365 and
372, for example.

Just how costly it would be is suggested by howNassbaum thinks societies should go
to develop the capabilities of their citizens. ofie point she writes “to those who have
the B-capabilitygive as much of the relevant goods as would benedjto bring that
person along from a B-capability to an E-capabiilitgee Nussbaum, “Aristotle on
Political Distribution”, pp. 167-68, (emphasis adiiehe capabilities referred to here are
defined at pp. 160-62. Later, addressing the guresf whether there are any limits at
all to this requirement, she says:

Therefore we should, | think, proceed as if evdfgpring of two human parents
has the same basic capabilities, unless and ontll éxperience with the
individual has convinced us that damage to thaviddal's condition is so great
that it could never in any wathrough however great an expenditure of
resourcesarrive at the higher capability level.

See Nussbaum, “Defending Aristotelian Essentialjgm228 (emphasis added).

Whether this is a plausible limit depends, of ceurgon just how high the “higher
capability level” is. The obvious worry is thattfis high enough to entail that those
who now live in poverty are not at a high enougrelef functioning, then it is so high
that it requires exorbitant expenditures on thalded to bringhemup to the threshold.
That Nussbaum’s account entails such exorbitanemditures might be thought to tell
powerfully against it.

3¢ NussbaumFrontiers, p. 139.

37 As if to confirm this, Nussbaum writes at “DefengliAristotelian Essentialism”, pp.
228-29:

The very being of the[] basic capabilities makesverd reference to
functioning; thus if functioning never arrives dretscene, they are hardly
even what they are. This basic intuition undetliesrecommendations
that the Aristotelian view will make for public @&m: certain basic and
central human powers have a claim to be developddvdl exert that
claim on others — and especially, as Aristotle heldgovernment.

3 See note 28 above and accompanying text.
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39 NussbaumWomen and Human Developmemt15 (emphasis added).

0 See note 35 above.

*L Aristotle, Politics 1258a34

2 NussbaumFrontiers, p. 141.

3 John Rawls, “Kantian Constructivism in Moral ThgbiThe Journal of Philosophy7
(1980): 515-72, p. 546. Nussbaum criticizes himni@aking the claim dtrontiers
chapter 2, 84.

4 Rawls, “Kantian Constructivism”, p. 546.

> For this interpretation of Rawls, | am indebtedtM. Scanlon’s splendid essay “The
Diversity of Objections to Inequality”, reprinted hisThe Difficulty of Toleration:
Essays in Political Philosoph¥Cambridge University Press, 2003), 202-218, esfigci
pp. 207-8. Nussbaum reads Rawls as offering adiffisrent argument for the
assumption of full cooperation; sEeontiers, p. 117.

As Scanlon makes clear, that citizens have eqaahsldoes not entail they are entitled
to equal shares. Even the conclusion that theg pawma facie claims to equal shares
requires some argument, as is clear from Scantbataission.

6 Rawls,Political Liberalism p. 20.

*” Rawls, “Kantian Constructivism”, p. 536.

8 NussbaumFrontiers, p. 128.

9 NussbaumWomen and Human Developmegpp. 17-20.

*Y NussbaumyWomen and Human Developmgnt21.

>l John RawlsA Theory of JusticéHarvard University Press, 1999), p. 386.

®2 See John Rawldustice as Fairness: A Briefer Restatem@farvard University Press,
2001) ed. Kelly, p. 140.

institutions must, from the outset, put in the haofticitizens generally,
and not only of a few, sufficient productive meémsthem to be fully
cooperating members of society on a footing of BiyuaAmong these
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means is human as well as real capital, that Bwletdge and an
understanding of institutions, educated abilitied trained skills. Only in
this way can the basic structure realize pure backygl procedural
justicel[.]

Nussbaum argues that Rawls’s theory is unabledoramodate the claims of the
specially abled. | grant, at least for purposeargtiment, that if those who are specially
abled need various forms of accommodation to dg dwloperating members of society,
then they are entitled to those accommodationgnirg this may require granting truth
of the capabilities approach to quality of life,ialin| have already done. It does not
require granting the truth of the capabilities agmh to basic justice.

3 NussbaumWomen and Human Development5.

>4 A comparison with a document that actually do¢se“basic ... principles that
should be respected and implemented by the govertsrogall nations” illustrates the
worry. Article 25, clause 1 of th&niversal Declaration of Human Righésys

Everyone has the right to a standard of living adég| for the health and well-
being of himself and of his family, including foodpthing, housing and medical
care and necessary social services, and the dgigdurity in the event of
unemployment, sickness, disability, widowhood, @i or other lack of
livelihoodin circumstances beyond his cont{@mphasis added)

The “philosophical underpinning” of this clause Webhave to provide a principled basis
for the inclusion of the last, italicized portioft.is not clear that Nussbaum’s capabilities
approach provides such a basis. If it does nety ttworry that she is committed to
guaranteeing entitlements to those who suffer dapedill-being, even if — by choosing
not to work -- they are responsible for their ovamdition.

%> NussbaumFErontiers, p. 277.

*® Thomas Pogge, “Can the Capabilities Approach Béfied?”, p. 58 writes of
capability theorists:

In thinking about the just design of ... institutibsahemes, we must ask not
merely whether we approve of the relative gaing thveng to the “naturally
disfavored, ” but also whether we can accept tlaive losses they bring to
others. And we must ask whether the proposed cosapien rules achieve
equity among their beneficiaries with their divespecial needs, and equity also
among their contributors.....Capability theoristsalguleave such questions
aside. You can read thousands of pages of thdings without finding any hint
about how compensation is to be financed.
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| am not aware of other commentators who have rtfaske points so clearly and
forcefully. | have tried to argue that the capéies approach to justice suffers from its
having left aside just the questions Pogge raises. hPogge’s paper is available on-line
at:

http://mora.rente.nhh.no/projects/EqualityExchaNgatuscripts/tabid/57/Default.aspx
> NussbaumFErontiers, p. 162.

8 Nussbaum, “Defending Aristotelian Essentialism”2p9 (italics original, underlining
added).

*9 NussbaumFrontiers, p. 160 (emphasis added).

®0 See RawlsPolitical Liberalism p. 246: “[a] reasonable and effective political
conception may bend comprehensive doctrines towset[,]”

%1 Because, through no fault or choice of her own,labks “sufficient productive means
... to be [a] fully cooperating member[] of society a footing of equality”; see above,
note 58.

%2 | have presented shorter versions of this papautiiences at Calvin College and the
University of Notre Dame. | am grateful to membef$®¥oth audiences for their
comments and questions. | am especially gratefdlenry Richardson and Peter Wicks
for their written commentary.



